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NAHUM LITT
Chief Judge:

DECISION AND ORDER

This case arose from an gpplication for [abor certification submitted by the Employer on behaf
of the Alien pursuant to Section 212(a)(14) of the Immigration and Nationality Act, 8 U.S.C.
81182(a)(14). The Certifying Officer (CO) of the U.S. Department of Labor denied the application,
and the Employer requested administrative-judicia review pursuant to 20 C.F.R. §656.26 (1988).!

Under Section 212(8)(14) of the Act, an dien seeking to enter the United States for the
purpose of performing skilled or unskilled Iabor isineligible to recelve avisa unless the Secretary of
Labor has determined and certified to the Secretary of State and to the Attorney Genera that there are
not sufficient workers who are able, willing, quaified, and available at the time of the application for a
visaand admisson into the United States and at the place where the dien is to perform such labor, and

IAll regulations cited in this decision are contained in Title 20 of the Code of Federa
Reguldions.
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that the employment of the dien will not adversdly affect the wages and working conditions of the
United States workers smilarly employed.

An employer who desiresto employ an dien on a permanent basis must apply for labor
certification pursuant to 8656.21. These requirements include the respongbility of the employer to
recruit U.S. workers at the prevailing wage and under prevailing working conditions through the public
employment service and by other reasonable meansin order to make a good faith test of U.S. worker
avallahility.

This review of the denid of labor certification is based on the record upon which the denia was
made, together with the request for review, as contained in the Apped File (A1-A148), and any written
arguments of the parties. See §656.27(c).

Statement of the Case

On November 24, 1986, the Employer filed an gpplication for aien |abor certification to enable
the Alien tofill the position of Bookkeeper, DOT code 210.382-014. The Employer, which islocated
in Edison, New Jersey, isaFood Didributor. The requirements of the job were kegping a complete
st of books. The worker would keep records of al financid transactions, accounts payable and
receivables, sales, purchases, disbursements, receipts, general ledger and payroll. (AF 1-43)

In her Notice of Findings (NOF), the Certifying Officer (CO) concluded that it appeared that
three U.S. workers who were qudified for the job had been denied the position. She afforded the
Employer the opportunity to submit rebuttal evidence to show that the rgections had been for lawful,
job related reasons (AF 49-50).

After consdering the rebuttd evidence, the CO found that the Employer's rgection of two of
the U.S. workers were for lawful reasons. However, she found that Anthony J. Del_eon who was an
accountant was willing to accept the job even though he was overqudified. Therefore, the Employer
had not documented that it had rejected a qudified U.S. worker for lawful, job related reasons (AF
55-56).

Discusson

Under 8656.21(b)(7), if U.S. workers have applied for the job opportunity, the employer shall
document that they were rejected solely for lawful, job related reasons. In this case, Anthony J.
Del_eon who is an accountant applied for the job. He had obtained a Bachelors of Arts Degree from
the City Univerdty of New Y ork, Evening Divison, while performing bookkeeping accounting functions
for RCA Corporation (AF 40, 41). He had continued to work in the accounting field for over 20 years
after obtaining his degree. According to Mr. Del_eon's response to alocal job office questionnaire, he
was never contacted by the Employer (AF 42). Mr. Del.eon believesthat his age of 54 yearsin 1986
was the reason he was not consdered. His salary requirements were flexible and within the range of
that listed by the Employer for the Bookkeeping job (AF 42).
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In rebuttal to the NOF, the Employer stated that Mr. Del_eon's experience was as an
accountant, not as a bookkeeper, that his experience has been in such rarified matters as financia
andyss and preparation of financia reports, not in the day to day performance of the duties of
bookkeeper (AF 53). The Employer conceded that Mr. Del_eon was qudified as an Accountant, but
justified the rglection of Mr. Del_eon [because] "we do not need and are not seeking the services of an
accountant; we need afull charge bookkeeper." (AF 53)

Mr. Del_eon was clearly qudified for the job by education, training and experience. The
Employer argues on gpped that the experience and the duties of an accountant do not congtitute
experience in the mundane day to day duties of posting in ledgers saes, purchases, receipts,
disbursements, etc. The Dictionary of Occupationa Titles lists Smilar, or overlapping duties for
Bookkeepers, Accountants and Auditors. Moreover, Mr. Del_eon's resume indicates that he has
experience performing such day to day duties of recording transactionsin journds.

The Employer dso argues on gpped that as a matter of business judgment, it was judtified in
taking into consideration the likelihood of an accountant being unwilling to hold the job of a bookkeeper
on apermanent basis. In In Re Southpoint Seafood Market, 87-INA-614 (Jan. 20, 1988), the Board
rgjected, as alawful, job related reason, an employer's subjective assertion that an overqudified
gpplicant would become quickly bored in an unchallenging job.

The Employer hasfailed to document lawful, job related reasons for rgecting each U.S.
worker; therefore, the CO properly denied certification.

ORDER
The Find Determination of the Certifying Officer denying certification is hereby AFFIRMED.
NAHUM LITT
Chief Adminigrative Law Judge

NL:AS
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